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Statement of the Issue 


Whether a Vermont foreclosure action is a “judicial 


proceeding” within the meaning of 26 USC 7425(a)? 


Statement of the Case 
Prior Proceeding. 
On February 27, 1975, in accordance with prescribed 
Vermont procedure, Franeesco Galesi commenced a civil 
action for declaratory judgment in Bennington Superior 


Court to quiet title to lands owned by him in Manchester, 


A 


Vermont (The Equinox property). Pursuant to 28 USC 


es of . 


ited States 


i 


The parties stipulated below that the facts giving rise to 


their competing claims were in all material respects undis- 


puted and agreed 


Was the a 


a 


Defendant’ 


Defendant has appr ales 


on the Te 


property and on September 10, 1978 it commenced 


( ( hemical Bank Vs The hy (HO MUS, ln 


1 
Super. Ct., Civil No. C94-73 Be, Feb. 
COPY of the foreclosure complamt in thr 


lerk’s Office as required by 12 VSA 4523 which provides 


in part as follows: 


b) The Plaintiff shall file a cop the complaint 


the town elerk’s office mn each 


mort. 
property is located. town 
shall minute on the n.argin of the record of the 
inortgage that a copy of foreciosur proceedings ov 
the mortgage is filed. The filing shall be sufficient 
notice of the pendency of the action to all persons 


who aequire any interest or lien on the mortgaged 


premis = he tween the date S ot filing the copy ot fore- 


closure and the recording of the final judgment in 
the proceedings. Without further notice or service, 
those persons shall be bound by the judgment entered 
in the cause and be foreclosed from all rights or 
equity in the premises as completely as though they 
had been parties in the original action. 


Chemieal Bank joined as defendants in the foreclosure 
proceeding all junior mortgagees and other lien holders of 


record on the date of filing suit. 


3 


on Septembr 


ied a Notice of 


he pending Chemical 


rwton Supe ior 


d States is 
United State ay intervene 
suit to assert anv lien arising under this 


the property which is the subject of such 


suit. The provisions of secti ‘ title 

lnited States Code ( 
section 1444 of title 2 e U1 States 
Code shall apply in any ease in which the United 
States intervenes as if the United States had origi 
nally been named a defendant in such action or suit. 
United 
ation in 
such civil action or suit shall have ‘t upon 


In any case in whieh the application 


( 
} ava 
i 


States to intervene is demied, the 
such lien. 


On February 11, 1974, ' Bennington Superior Court 
entered it luden 


its Judgmen rder of Foreclosure and assigned 


specifie redemption dates for the other mortgagees and 


lienors. On June 12, 1974, Plaintiff, as assignee of a junior 
mnortgagee, timely redeemed the property by paying the 
sum of $1,281,045.54 to the Deputy Clerk of the Superior 
Court for the | f] f the Chemical Bank. The fore 
closure proceedings complied with the local law in all 
respects. 

Thereafter, the Internal Revenue + rvice posted a notice 
of public sale of the Equinox property to satisfy its tax 
lien. claiming it had not been discharged in the state court 
proceeding. The sale was postponed at the Plaintiff's 


request to the parties to discuss their respective 


ARGUMENT 


A Vermont real estate foreclosure action is a civil 


action or suit in a state court having jurisdiction to 


foreclose a mortgage upon real property on which 
the United States has or claims a lien as described 
in 28 USC 2410(a) and required by 26 USC 7425(a). 


In Vermont there is only one form of actio 


it turns on whether the 
the sale, as the ease might be, 
emanates froma judicial proceeding or results from purely 
private action. In some jurisdictions a mortgagee by pure 
private action without resort to the courts may foreclose 
all junior interests. Powell, Real Property, § 468-70. The 
opportunity to abuse the system outside the protection of 
judicial proceedings is obvious, laying the groundwork for 
a valid legislative distinction between judicial versus non 
judicial foreclosure of mortgages. Hence Congress drew a 
sharp distinction in 26 USC 7425(a) and 7425(b). 

Congress did not design the Tax Lien Act of 1966 to give 
States relief under the instant facts. 26 USC 
arly provides that a judgment in any civil action 

deseribed in 28 USC 2410(a) or a judicial sale pur- 


to such judgment with respect to property on which 


l 


United States has or claims a lien shall discharge such 
vided by the law of the place where such property 
no notice of such lien has been filed in the 
iaw for such filing at the time such 
suit is commenced”. 


the stétute clearly says a “judgment 


pla 


judicial sale pursuant to such judgment...” the govern 


ment chooses to ignore the applicable first portion of the 


statute and relies instead on the inapposite portion which, 


in 1 .. {riggers a line of argument and examination of 


cases not on point. 

The eivil action or suit deseribed in 28 USC 2410(a) is 
“any civil action or suit... in any state court having juris- 
diction .. . to foreclose a mortgage or other hen upon 


real... property on which the United States has or claims 


Ais. Mem” 


The legislative history of section 7425(a) supports thi 
interpretation. Indeed, on February 12, 1976 the Com- 
missioner of Internal Revenue himself, in a communication 
to th: House Committee on Ways and Means, stated that: 


the bill adds a new section 7425 to the Internal 
Revenue Code. Subsection (: that section 
vides that the lien of the ed States may 
extinguished by a judicial force! » unt 
United States is joined, tice of the lien 
United States is on fi 


action Is Commences 


4 } 
the foreclosure 


{ 
] 
i 


PRUs; litigant need only 
cheek ie ] ) (d teflarl ) 1 fate of 
commencement of the action emphasis added. 
Hearings, House Committee on Wavs and Means, 
89th Cong., 2nd Sess., p. 57. 

‘he Temporary Treasury Regulations 400.4-I(a) also 


recognize the distinetion: 


Section 7425(a) contains provisions relating to the 
discharge of a lien in the judicial proceedings 
described in Subsection (a) of Section 2410 of Title 
28... These judicial proceedings ere plenary in 


nature and proceed on formal pleadings. 


The four examples cited in Temporary Treasury Regula- 
tions 400.4-1(b)(2) clearly relate to the 7425(b) situations 
where there is a nonjudicial enforcement of rights based 
upon cither “an instrument creating a lien on the property 
sold” or “a statutory len on the property sold”. None of 
the examples approximate a Vermont civil action to fore- 
close a mortgage on real property. 

The government places great reliance on Example (3) 
which alone has the “strict foreclosure” feature in common 
with Vermont. In Exampie (3), however, the mortgagee’s 
entry on the property is without benefit of judicial writ or 
process. The mortgagee’s attorney files a certificate of 
entry in the registrar’s office, and his action divests the 
interests of the mortgagor and junior lienors automatically 
one year after such filing. None of the plenary elements of a 


~ 
‘ 


Vermont judicial proeeeding—formal pleadings, opportunity 


to examine witnesses under oath, and the independent judg- 


he court based on the evidence—are found in Ex- 
ample (3). The Vermont procedure (12 VSA 4523) affords 
at the very least constructive notice, with the opportunity for 
actual notice, to all the world not actually filed the date the 
suit is commenced; 26 USC 7424 and 12 VSA 4524* allow 
the United States to intervene as a matter of right at any 
time, even after judgment. The local Internal Revenue 
Service Office did not do its homework. The government 
did not check the land records and utilize the powers of 
intervention that Congress and the Vermont Legislature 


provided. 


Conclusion 
The government is therefore bound by the unambiguous 
ot 
only check the record for federal tax liens on the date of 


495(a). Under our facts a “litigant need 


commencement of the action.” Hearings, House Committee 
on Ways and Means, 89th Cong., 2nd Sess., p. 57. The 


judgment of the District Court should be affirmed. 
Respectfully submitted, 


WITTEN AND CARTER 
Attorneys for Appellee 
100 South Street 
Bennington, Vermont 05201 


(802) 442-632 


* § 4524. Supplemental judgment joining parties; 
recording 
At any time, without further notice or service on the purchaser, 
r » or lien holder, upon filing certified copies of the deed, 
mor » or attachment with the clerk of the court, any superior 
judge may sign a supplemental judgment specifically naming that 
party. Reference to the deed, mortgage or lien and the supplemental 
judgment may be filed in the town clerk’s office for record, and it 
shall have the same force and effect as though that person had been 
made a party defendant in the original action. 
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V. 


ffidavi 

United States of America. Internal m ‘i 
Revenue Service, si 
Defendants Appellants Service by Mai 


State or New York 
County or New York j 


SS.: 


Robert McElroy , being duly sworn, 
deposes and says: 


I am over the age of twenty-one years and reside at 


277 Avenue C 


» In the 


Borough of Manhattan, City of New York. On the 


9th day of July , 1976 , at o’elock 


I served 3 copies of the Brief for the Appellee Francesco Galesi 


in the above-entitled action on: 
Scott P. Crampton, Esq. 

Assistant Attorney General-Tax Division 
United States Department of Justice 
Washington, D.C, 20530 


Hon. George W.F. Cook 
United States Attorney 
Federal Building 


Rutland, Vermont 05701 


the attorney8 for the Defendants Appellants 


in the — action, by depesiiing said copies, securely 
wrapp:? | ~operly addressed, and postage fully pre paid, 
in a post office box regularly maintained by the U. 3S. 

Government in the post office at 90 Church Street, in the 
aad of Manhattan, City of New fe 


eat Letbbrr 


Sworn to before me this 
day of 4 at 


